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1 Foreword 

I delivered a presentation entitled “Contents of the Amended Anti-Monopoly Act and Issues 

in Practice” (hereinafter referred to as the Presentation) at the second ACPF Forum on 3 

October 2019.  

The amended Anti-Monopoly Act was enacted on 19 June 2019, and it will come into effect 

in December 2020.  

The key points of the 2019 Amendment of the Anti-Monopoly Act (hereinafter referred to 

as the Amendment) are balancing the strictness and flexibility of the surcharge system against 

cartels and bid-rigging (unreasonable restraint of trade).   

Concretely speaking, 

○ (Amendment）Strictness in calculation of the amount of the surcharge 

○ (Amendment) Flexibility of the reduction and exemption system that determines 

the amount of the surcharge 

○ (Administration) Addressing evidentiary matters by taking consideration of the 

attorney-client privilege  

These amendments aim to enhance the carrots and sticks that incentivize corporations to 

voluntarily take corrective measures to remedy the conduct that violates the Act.   

Since my original presentation in 2019, relevant ordinances, the regulations of the Fair Trade 

Commission and the guidelines were released, but there are no significant differences between 

them and those explained in the presentation.   

In this paper, I basically follow the contents of the presentation delivered at the second ACPF 

Forum and partially changed the composition and expressions to help readers easily understand 

them. I also updated the information and word usage. 

Mr. MAKUTA Hideo, Brief Summary of Career 

1978－2012 Public Prosecutor for 34 years 

Chief Prosecutor of District Public Prosecutors 

Offices in Niigata, Utsunomiya, Chiba 

Director, Criminal Affairs Department, 

Supreme Public Prosecutors Office 

2012－2017 Commissioner, Fair Trade Commission 

2017～         Advisor, Nagashima, Ohno, Tsunematsu 
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I hope that ACPF’s corporate members read this paper, understand the key points of the 

amendment, review their company’s status of compliance with the Anti-Monopoly Act, and 

make necessary preparations before the Amended Act enters into force.  

 

2. The system of surcharge prior to the amendment 

 First, I will explain unreasonable restraint of trade, and the dispositions and procedures taken 

by the Fair Trade Commission prior to the amendment.   

 

(1)  Unreasonable Restraint of Trade 

A typical example of a violation of the Anti-Monopoly Act is the unreasonable restraint of 

trade (Anti-Monopoly Act, article 2, paragraph 6, item 3).    

An “unreasonable restraint of trade” occurs when competitors, in concerted action, 

mutually restrain their business activities, thereby exercising substantial control over 

competition in a certain trade sector. Its typical forms are cartels and bid-rigging.  

A cartel is an association of rival enterprises that mutually coordinate their acts through 

arrangements, understandings, agreements and other conduct to evade competition. These 

arrangements are known as [“consent” or “communication of intention” to form a cartel] 

[“collusion (express agreement)” or “tacit collusion (implied agreement)”]. A typical example 

is the formation of a price cartel by which rival enterprises try to raise the price of their 

products through the cartel agreement.   

Bid-rigging means an act in which enterprises illegally collude in advance of a public 

auction by pre-determining the winner of the bid (favorite) from among the colluding 

enterprises; then the colluding enterprises cooperate so that the favorite wins the bid in a 

staged game.    

 

(2)  A Typical Case 

The following is a common case of bid-rigging in practice. 

 

(Case 1) 

Employee X of the sales division, ○○ branch, construction company A, was in charge 

of sales of civil public works which are ordered by ○○ district construction bureau of the 

Ministry of Construction and Transportation. In the ○○ region, there was a liaison group 

which was composed of construction enterprises which had sales offices in the region.  X 

always participated in the group meeting. In a liaison meeting in April 2019, X and many 

sales agents of other construction companies discussed the relevant civil works projects for 

Fiscal Year 2019, confirmed their wishes to receive orders, consented to decide the 

designated company and agreed that other companies would cooperate to ensure the pre-
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determined bid winner would be selected. In the bidding for that fiscal year, the designated 

candidate company won the bidding through the advance coordination of the bidding 

companies. The bid-rigging terminated in April 2020, when the Fair Trade Commission 

conducted an on-site inspection. Company A sold one billion Yen for the involved civil 

works in Fiscal Year 2019.  

These meetings had been held since around 1990.  Company A earned about one billion 

Yen for these civil works projects every fiscal year.  

Q1. Did Company A engage in bid-rigging?   

Q2. If Company A admits to the violation, which disposition will be imposed? 

Q3. What will be the amount of the surcharge imposed on Company A? 

Q4. What should Company A do to obtain exemption or reduction of the surcharge?        

 

 

Bid-rigging is one form of cartel. In a price cartel, rival companies can achieve the 

objective if they jointly agree to a ○○ Yen price increase over the current price and perform 

the agreed actions. But, in bid-rigging, the actions required to create a price cartel are 

insufficient to achieve the objective.      

Considering the facts of Case 1, the agreement to decide the bid-winning company to 

receive the civil works project to be ordered by ○○ District Construction Bureau of the 

Ministry of Construction and Transportation, and the agreement by other companies to help 

the bid winner receive the order, are violations of the Anti-Monopoly Act.  However, to 

achieve the objective of the agreement, every participating company should, based upon the 

basic rule, first, decide the winner and, second, take necessary actions for the bid winner to be 

awarded the bid through communication of the bid price. Thus, bid-rigging has a “two-fold 

structure”.         

  

(3)  Did Company A violate the Anti-Monopoly Act?  

 In Case 1, since the agreement was clear, it violated the Anti-Monopoly Act.   

However, many cases are not so clear. In some cases, although the exchange of information 

was admitted in terms of ordered products, the investigation was unable to determine clear 

intent to receive the civil works projects, the existence and/or degrees of relationships among 

companies in regard to construction, or there was not necessarily an agreement among them 

that decided the favorite company or that required cooperation to achieve the objective.   

  

In foreign countries, just the exchange of information can be the target of a   violation of 

the Anti-Monopoly Act (Competition Act). On the other hand, in Japan, consent is the 

prerequisite for the violation, and the exchange of information does not directly connect the 

violation. However, when a company admits the exchange of information, the Fair Trade 
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Commission, in practice, presumes consent (basic consent) for basic rules about bid-rigging. 

There is a tremendous risk that those companies will be considered to have violated the act. 

They should pay careful attention.     

 

(4) If Company A admits to the violation, what disposition will be imposed?  

The Fair Trade Commission can issue a cease and desist order and administrative monetary 

penalty payment order as an administrative order against the unreasonable restraint of trade.   

The cease and desist order is a measure requiring a business to take necessary measures to 

suspend all acts in violation of the law, to transfer part of its business, or take other necessary 

measures to resolve the violation. 

The administrative monetary penalty payment order is an administrative disposition that 

imposes a monetary burden on violators in order to achieve the administrative objective of 

preventing violations of the Act.  

Violating acts which fall in the category of the unreasonable restraint of trade may be subject 

to criminal punishment against the individual wrongdoer and the enterprise the individual 

belongs to. However, in order to impose a criminal punishment, the Fair Trade Commission 

must refer the case to the Prosecutor General after determining that the case is “a heinous and 

serious case which exerts a pervasive influence on citizens’ lives”. In this regard, criminal 

punishment may be an exceptional case.     

  

(5) The Amount of Surcharge Imposed on Company A  

 The calculation of the amount of the surcharge begins with the legally stipulated “calculation 

base” during the calculation period, which is then multiplied by the legally stipulated surcharge 

calculation ratio. Finally, any necessary amount is either added or subtracted if any legally 

stipulated factors exist.   

In cases of unreasonable restraint of trade, there is a time lag between the time when the 

(basic) agreement is reached and the time when the products are supplied or when the 

participation in bidding starts. The calculation period shall be the period (implementation 

period) between the date when the enterprise’s activity in violation of the law starts to the date 

when it ends. Accordingly, the calculation period does not necessarily coincide with the period 

during which the violation occurred. The calculation ratio of the surcharge is ten percent in 

principle. 

 Even if Company A admits that it had agreed to participate in the bid-rigging scheme for 

more than thirty years and earned one billion Yen from the relevant civil works projects every 

year, the maximum calculation period (implementation period) is three years. Therefore, the 

calculation base for the surcharge for Company A is three billion Yen, the total sales amount 

from fiscal 2017 to fiscal 2019. Then, the surcharge is 300,000,000 Yen which is ten percent of 

the calculation base.     
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If there are no other factors to add or subtract, 300,000,000 Yen will be the amount of the 

surcharge. 

 

(6) Application of Leniency (System of Reduction and Exemption of Surcharge)   

 Company A can reduce or eliminate the surcharge by making use of the system of reduction 

and exemption of surcharge.   

The system of reduction and exemption of surcharge is that businesses that violate the law by 

engaging in unreasonable restraint of trade can receive reduction or exemption of the surcharge 

by filing a “report of the facts related to the violation and the submission of documents” to the 

Fair Trade Commission, provided that the filing meets the statutory requirements. This system 

is also called the leniency system, which follows similar systems adopted in other countries.        

 Prior to the amendment, the ratio of the reduction and exemption of the administrative 

surcharge was stipulated by the order in which applications were filed (see Slide 1). In cases 

prior to the investigation of the Fair Trade Commission, the first filer received a complete 

exemption from the surcharge, the second filer received a 50% reduction of the surcharge, and 

the third to the fifth filers received a 30% reduction of the surcharge. After the investigation 

started, no more than four enterprises (or no more than six enterprises, including before the 

investigation period) could receive a 30% reduction of the surcharge. The system was very 

simple.    

 Company A could anonymously consult with an official in charge of the Fair Trade 

Commission to obtain information on whether any reduction and exemption applications had 

been filed, or, if applications were filed before the start of the investigation, the order of filing.     

 

                                                                    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(Slide 1) 
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3. Point 1 of the Amendment: Revision of the Surcharge System   

 In regard to unreasonable restraint of trade, the actual average period of violation is four years, 

with nearly ten years for longer violations. However, the longest calculation period was three 

years under the old system of surcharge before the amendment, and appropriate sanctions could 

not be disposed based upon the actual circumstances of the violation. The amendment makes it 

possible to extend the calculation period, which covers 10 years prior to the date of investigation 

by the Fair Trade Commission. As a result, the amount of surcharges assessed will increase 

significantly in the future.    

Additionally, the system of surcharge has been revised to make it possible to assess 

appropriate surcharges pursuant to the actual circumstances of the violation.  

The amendment enhances the appropriateness and the rationality of the calculation of the 

surcharge, and it is believed that the calculation of the surcharge will lead to stricter penalties 

against violating enterprises.   

 

Main Amendments of the System of Surcharge 

1. Extension of the upper limit of the calculation period of the surcharge 

  Extended from 3 years to 10 years 

In each category of unreasonable restraint of trade, private monopolization and unfair trade 

practices,  

 → risk which increases the amount of the surcharge 

2. Extension of the statute of limitations 

Cease and desist orders and administrative monetary penalty payment orders 

Extended from 5 years to 7 years  

In each category of unreasonable restraint of trade, private monopolization and unfair trade 

practices, 

 → increased risk of enforcement against enterprises for past violations 

3. Rationalization of calculation ratio of surcharge 

  Basic calculation ratio (10%) 

①  Calculation ratio for small and medium enterprises is limited in application to the 

substantially small and medium enterprises (the target group consists of only small 

and medium enterprises). 

②  Calculation ratio by industry type has been abolished. 

③  Leniency calculation ratio for enterprises for early withdrawal from the illegal 

agreement has been abolished. 

④  Extra calculation ratio  

Obstruction of investigation and others are added to the category of taking a “leading 

role” in the illegal activity, which increases the surcharge by 50%.      

 

(Slide 2) 
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With regard to unreasonable restraint of trade, cease and desist orders cannot be issued, and 

surcharges cannot be assessed, after seven years have passed since the end of the 

implementation period. This is the statute of limitations. Under the old Act, the statute of 

limitations was three years. From now on, there will be an increased risk of enforcement 

against enterprises for past violations.   

With regard to the application of the decreasing calculation rate for small and medium 

enterprises in the rationalization of the calculation rate, the amendment does not apply this 

calculation ratio to enterprises that committed violations when there is an enterprise that does 

not fall within the category of small and medium sized enterprises among the group.    

The calculation ratio by industry and the decreasing calculation ratio for early withdrawal 

from the scheme, which existed as mitigating factors in determination of the amount of the 

surcharge, have been abolished by the amendment.        

 If an enterprise plays a leading role in obstructing an investigation for the benefit of other 

enterprises during the time of the illegal agreement, the increased calculation ratio will be 

applied.      

 (To be continued) 

 


